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KIMLIN, Administrative Patent Judge. 



ORDER REMANDING TO THE EXAMINER 



This is an appeal from the final rejection of claims 1-20. Claim 1 is 
illustrative: 

1 . An apparatus for providing a gas from a gas supply to at least two 
different zones in a process chamber, comprising: 
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a flow divider for providing a fluid connection to the gas supply, 
wherein the flow divider splits gas flow from the gas supply into a plurality 
of legs; 

a master leg in fluid connection with the flow divider, wherein the 
master leg comprises a master fixed orifice; and 

a first slave leg in fluid connection with the flow divider and in 
parallel with the master leg, wherein the first slave leg comprises: 

a first slave leg valve; and 

a first slave leg fixed orifice. 

Appellants' claimed invention is directed to an apparatus that supplies 
gas to at least two different zones of a process chamber comprising, inter 
alia, a flow divider which splits gas flow from the supply to a plurality of 
legs, a master leg comprising a master fixed orifice and a first slave leg 
comprising a fixed orifice. 

Appealed claims 1-3, 17, and 20 stand rejected under 35 U.S.C. 
§ 102(b) as being anticipated by Motoda. Claims 4-7, 9, 10, 12, and 15 
stand rejected under 35 U.S.C. § 103(a) as being unpatentable over Motoda 
in view of Shinozuka. Claims 8, 11, 13, 14, 16, 17, 18, and 19 stand rejected 
under 35 U.S.C. § 103(a) as being unpatentable over Motoda in view of 
Shinozuka and Ohmi. 

The principal issue on appeal is whether Motoda describes within the 
meaning of § 102 the claimed "fixed orifice." Appellants maintain that they 
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have proposed a definition that would preclude Motoda from describing the 
claimed fixed orifice. Appellants submit that "[fjhose of ordinary skill in the 
art recognize that the term 'fixed orifice' in the context of the patent 
application means 'a fixed flat plate body, containing a precision fixed 
geometry'" (Br. 6, second para.). Appellants have proffered a Declaration 
of Dean Larson, the present inventor, as evidence of how the claim recitation 
"fixed orifice" would be understood by one of ordinary skill in the art. The 
declarant states, in part, that "[i]n my area of work the phrase, "fixed orifice" 
is a term of art referring to a fixed flat plate body, containing a precision 
fixed geometry aperture, mounted within a tubing system" (Decl. 2, second 
para.). 

The Examiner acknowledges that "Applicant has also provided 
evidence in the form of a declaration of one of ordinary skill in the art 
attesting to the meaning of the term in the context of the patent application" 
(Ans. 14, last para.). However, while the Examiner states that Appellants' 
Specification is devoid of any definition of the claim recitation, the 
Examiner fails to offer the requisite analysis and commentary on the 
substance of the declaration. Hence, even though the Examiner did not 
completely ignore the declaration of record as asserted by Appellants in the 
Reply Brief, the Examiner has not shouldered the burden of explaining why 
the declaration is not persuasive. Accordingly, the application is remanded 
to the Examiner for the purpose of placing on record the Examiner's 
substantive analysis of the Larson Declaration. The Examiner should 
consider the meaning attributed to the declaration language "[i]n my area of 
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work", i.e., does it refer to the declarant's department or the industry in 
general (Decl. 2, second para.). 

Also, upon return of this application to the Examiner, the Examiner 
should consider a rejection of claims 1-3, and 20 under 35 U.S. C. § 103(a) 
over the combined teachings of Motoda and Shinozuka since the Examiner 
relies upon Shinozuka for expressly disclosing a fixed orifice. 

In conclusion, the application is remanded to the Examiner for the 
reasons set forth above. 

This Remand to the Examiner pursuant to 37 C.F.R § 41.50(a)(1) is 
made for further consideration of a rejection. Accordingly, 37 C.F.R. 
§ 41.50(a)(2) applies to a Supplemental Examiner's Answer written in 
response to this Remand by the Board. 

REMANDED 
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